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1. Bioethics, Cloning for Reproduction, and Law
During the last decades, the international community took notice of spectacular progresses in the
field of molecular biology, specially in genetic engineering. What seemed impossible to man's
knowledge – the key of life’s mystery – has begun to be unmasked. These promising progresses
catch unaware the sciences of the right conduct – Law and Ethics. Thus, the innovations emerge
a set of inquiries regarding to the limits of a human being's actions in genetic engineering.

Particularly, in this essay, we will discuss the ethical limits to genetic research in cloning human
beings, taking in account the guidelines established in the President Council of Bioethics, the
Belmont Report and other Bioethics Committees as a means of defining legal protection of
compelling governmental interest. Must there be legal limits to clone human beings for
reproduction according to the ethics of the Belmont Report? If the answer is affirmative, what
should they be? Is it possible to use cloning as a legal option of human reproduction according to
the implied fundamental rights doctrine?

Other comments will focus on the President Council of Bioethics (PCB) Report's assessment of
ethical arguments for and against cloning-to-produce-children as the latest report about this
issue.1

The answers to the questions raised are important, as we consider the role of bioethics in defining
parameters for biomedical advances.2
In the first lines of Nichomachean Ethics, Aristotle introduces the definition of ethics and its
purposes, the notions of political science, of Good, of Beauty, of Justice, as well as of
Humanity.3

Therefore, Ethics and Bioethics can be understood as a theory of practical means. The concept
was illustrated by Socrates' dialogue “Crito”.4 The term “ethics” comes from the Greek radical
ethos, which means "habit." In strict terms, and in a simplified vision, the moral philosophy (or
ethics) allows reaching the correct conduct in a group.

In that sense, especially for the beginning of Bioethics, it is important to emphasize “The
Belmont Report” as the landmark in discussing “Ethical Guidelines for the Protection of Human
Subjects”.5 Published in 1978, the Report used three basic guidelines in reaching a correct
conduct:
•
•

respect for people (related to the concept of human dignity);
beneficence (to maximize the good and to minimize the evil. In the context of the
medical professional, it is to act always in the patient's favor); and
• justice (to make welfare a good for everyone).
Regarding the respect for people (also called respect for a person´s autonomy), the Belmont
Report incorporates, at least, two ethical beliefs:

that the individuals should be treated as

autonomous agents and that people with reduced autonomy should be protected. This implies two
separate and correspondent moral demands: the demand for the recognition of the autonomy and
the demand for protecting those with reduced autonomy.

An autonomous person is an individual capable of deliberating on his personal objectives and of
acting according to this deliberation. To respect the autonomy is to value free will, in other
words, it is to avoid interference or control of actions, unless they are clearly harmful to other
people. Violations of this guideline are disrespecting someone’s judgments, denying the freedom
of acting, or omittingnecessary information allowing a reasonable judgment.
Beneficence is within the proposition of the Hippocratic Oath, in paragraph 7: “Into as many
houses as I may enter, I will go for the benefit of the ill”.6 Therefore, the doctor's oath is aimed of
helping the patient and not at harming him more.
Justice in the Belmont Report is concerned with fairness in distribution. Is it correct to spend a
lot of money in one patient’s treatment, when there are so many patients that do not have any
kind of medical assistance? The solution to such issues must be determined by public policies
enforced by Law.

Another important aspect is the correlation between Ethics and Law in the discussion of health
themes. For instance, the Brazilian Resolution of the Federal Council of Medicine (an ethical
council) establishes a "Criteria for the characterization of encephalic death" because it was
ordered by article 3 of Federal Law n. 9.434 (1997). This statute, when regulating

body

transplants, determines that the Federal Council of Medicine must define the criteria for
diagnosis of encephalic death, attributing to the Council the establishment of ethical content
(Ethics) which enforces a Federal Statute (Law).

Human Cloning for procreation7 requires the building of a critical collective conscience of values
regarding genetic human research and respect for people. Generally, the mass media only shows
a dualistic or religious vision dividing genetic research between good (“miracles of science”) and
evil principles (“apocalyptic risk of research”), subtracting the possibility of a reasonable
discussion based in consolidated rational ethical principles as the Belmont Report that should
guide Law in enforcing human behavior.

Furthermore, in Law and Ethics, the protection of freedoms and fundamental rights, inherent to
humanity, should be the common guidelines for regulation of new social facts, such as cloning.

2. Dolly and the ethical cloning debate : Is cloning a compelling government interest?

The cloning of the sheep Dolly and its subsequent death, which unsettled the scientific
community and public opinion, renew the discussion of genetic manipulation. We will analyze
this relevant subject in the context of the Belmont standards as a system of measurement the
necessity of government intervention.

Why is Dolly so special? Dolly is not an ordinary sheep, produced through the mating of an ewe
and a ram. She is a clone, an exact genetic replica of her donor "mother," a six-year-old female
sheep. And that fact brings another one: technically, can we clone another mammal, such as
human beings? Is that legal, according to the ethic framework of the Belmont Report?

Dolly exposes the discussion concerning the cloning of human genes. The ethical controversy
over any future experiments that involve the cloning of human beings

_

which has not yet

occurred _ is likely to dominate law debates all over the world. Before engaging in such a debate,
it is important to understand some of the key questions that Dolly raises.

In 1999, a research that was published in the journal Nature suggested that Dolly may have been
susceptible to premature aging, due to shortened telomeres in her cells. It was speculated that
these may have been passed on from her “parent”, who was six years old when the genetic
material was taken from her, so that Dolly may have been genetically six years old at birth. 8

Oppositioners of cloning counter that cloning must be denied to human beings. They contend that
with our very limited understanding of the emerging field of applied genetics, we cannot, and
should not, attempt to control the action of so many new variables at once. According to this
argument, any form of cloning is ethically wrong and should be banned.9

In a contrary manner, supporters of cloning say that the technique used to clone Dolly simply
needs to be refined and might be used in human beings.10

3. Implied human rights doctrine and limits to human cloning in the American Legal System: the negative
and positive rights of sexual procreation doesn’t include cloning reproduction.

Law protects human beings, not only in the individual's interest, but also in the interest of
society. In these circumstances, cloning should be investigated according to constitutional values
that protect human dignity for the whole nation.

Obviously in a 1789 Constitution, there is no constitutional clause concerning human cloning or
genetic engineering or reproductive methods. Human rights, in the American Legal System, are

evolved by constitutional interpretations during the latter half of the 20th century in a doctrine
called “implied fundamental rights”.

The fourteenth amendment has become the single most important vehicle for the protection of
implied fundamental rights. For example, in Brown v. Board of Education,11 the United States
Supreme Court began to clarify the central role that the fourteenth amendment would play in
enabling all citizens to derive maximum benefit from the public educational system. In that
decision, the Supreme Court delivered the opinion that the right to education is implicit in the
due process of law clause. The implied fundamental rights doctrine asserts that there are certain
rights so fundamental to individuals that, even though they are not described or enumerated in
any constitutional clause, they deserve the protection of the 14th Amendment’s Due Process
Clause.

The clause prohibits the government from depriving a person of life, liberty, or property without
due process of law, and was thus used for bioethics matters such as protect procreative liberty, 12
marital relationship,13 and the right to abortion,14 themes similar to human cloning as a tool for
childbearing decisions.

During the right to abortion debate (Roe v. Wade (1973)), in which the Court assigned, using the
due process, privacy or liberty of the woman to choose to have an abortion, the state asserted an
interest in protecting the rights of the fetus. Justice Blackmun rejected the argument that the fetus
was a person for purposes of Fourteenth Amendment protection. Relying on various provisions
including the definition of citizens in the Fourteenth Amendment, the census provisions, and the

qualifications for various elected officials, Justice Blackmun concluded that the Constitution only
protected those who were already born. By focusing on legal personhood, the Court avoided the
question of when life begins, a question thatis against raised in the cloning debate.

Is a human clone a person for legal matters? In other words, is a clone something or someone that
could be born? Was Dolly born? The answer would be yes, if one considers that she was
delivered from a womb. Assuming that a born-clone would have legal personhood, the State
should have interest in protect him and the way he was generated.

To Leon Kass, sexual reproduction is established by nature and is anthropologically connected
with “childrearing responsibilities and systems of identity and relationship on the bases of these
deep natural facts of begetting”.15 Thus, sexual reproduction should be a feature of human
dignity and human rights.

Considering the similarity between the abortion case and cloning as reproduction issue, one
could step forward: the trimester system of Roe represented the Court’s attempt to balance the
woman’s interests in choosing an abortion and in controlling her body, against the states’
interests in protecting maternal health and the potential life of the fetus.16 Is it possible to have
that balancing approaching in allowing cloning as a legal form of reproduction? Does the State
have an interested in avoiding human cloning as an option to sexual reproduction? Is sexual
reproduction an exclusive way of reproduction constitutionally protected?

The United States Supreme Court has clearly indicated that humans have the right not to
reproduce (negative right), as evidenced by contraceptive cases such as Griswold v.

Connecticut17

and abortion cases such as Roe v. Wade18

and Planned Parenthood of

Southeastern Pennsylvania v. Casey.19

Whether the Constitution also provides an affirmative, or positive, right to reproduce is less clear
because the government has rarely acted to prevent individuals from procreating or, until now, to
avoid cloning as a human reproductive option; hence, there has not been litigation directly on
point. Nonetheless, a large number of academic writing and cases in this area acknowledges that
a positive right to sexual reproduction may be implied in American Common Law.20

One of the earliest cases from which a positive right of reproduction may be inferred is the
Supreme Court's 1923 decision in Meyer v. Nebraska 21 The Court invalidated a Nebraska law
prohibiting the teaching of any language other than English to children prior to the eighth grade;
stating in dicta, the Court gave content to the Due Process Clause saying that:
Without doubt, [the Due Process Clause] denotes not merely freedom from bodily restraint but
also the right of the individual to contract, to engage in any of the common occupations of life, to
acquire useful knowledge, to marry, establish a home and bring up children.22

The affirmative right to sexual reproduction was more specifically addressed by the Court's
1942 decision in Skinner v. Oklahoma, which struck down an Oklahoma statute mandating
sterilization for repeat felons convicted of crimes involving moral turpitude. In invalidating the
law, the Court invoked strict scrutiny and concluded that, because "marriage and procreation
are fundamental to the very existence and survival of the [human] race," the mandatory
sterilization law violated "one of the basic civil rights of man." 23 Thus, Skinner not only suggests
that a positive right of sexual procreation exists, but also that it is a fundamental right entitled to

the

highest

level

of

strict

scrutiny .24

American Law affords constitutional protection to personal decisions relating to marriage,
procreation, contraception, family relationships, child rearing. These matters, involving the most
intimate and personal choices a person may make in a lifetime, which are central to personal
dignity and autonomy, are also central to the liberty protected by the Fourteenth Amendment. At
the heart of liberty is the right to define one's own concept of existence, of meaning, of the
universe, and of the mystery of human life. Skinner and other cases establish a positive right to
reproduce by way of natural sexual intercourse. Forms of assisted sexual reproduction, such as in
vitro fertilization and artificial insemination, have not yet been taken to the Supreme Court.

One might state that natural sexual reproduction is an implied fundamental right in American
Legal, but the system does not allow, by itself, the possibility of artificial sexual reproduction or
asexual reproduction.25 The fundamental rights includes any of the rights set out in the
Constitution explicitly (such as in the 1st Amendment), plus any that are not set out explicitly, but
have been held to be fundamental by the Supreme Court under the mens legis26 of the
constitution (such as sexual reproduction) using the due process of law clause (fourteenth
amendment).

4. Banning cloning-to-produce-children: where Law and Bioethics values converged in defining a
compelling governmental interest

It should be observed that there is an intimate relationship between the Law and the Ethical
analysis in matters that connect both to the protection of the most important human value:
human dignity.

As Kass tries to show, using bioethics reasoning, asexual reproduction is similar to incest and
other moral wrongs:
Even if human cloning is rarely undertaken, a society in which it is tolerated is no longer the same
society — any more than is a society that permits (even small-scale) incest or cannibalism or
slavery. It is a society that has forgotten how to shudder, that always rationalizes away the
abominable. A society that allows cloning has, whether it knows it or not, tacitly said yes to
converting procreation into manufacture and to treating our children as pure projects of our will.27

Asexual reproduction is vulnerable to moral concerns and bioethics objections, as Kass
remembers:

“(1) cloning threatens confusion of identity and individuality (…) (2) cloning represents a giant
step (…) toward transforming procreation into manufacture (…) (3) cloning (…) represents a form
of despotism of the cloners over the cloned, and thus (even in benevolent cases) a blatant violation
of the inner meaning of parent-child relations (…)” 28

Human cloning is comparable to incest: both are methods of reproduction that produce offspring
with such similar genetic material that the lines of generation are unclear. Generational lines mix

through incest when a child's father could also be his uncle, and through human cloning, when a
child's mother could also be considered her identical twin.

As a method of reproduction, American Law treats incest as a crime,29 a form of reproduction
that must be condemned and banned. The potential social harms or physical risk to children
conceived through incest are the reason for this public policy oriented to protect the child’s
dignity. Thus, there is a compelling governmental interest in avoiding incest. By legal analogy,
cloning-to-produce-children should be banned, too.

Using different words, but with the same concern in the clone’s human dignity, the President’s
Report Council analyzes human reproductive and human therapeutic cloning (by the Council
called 'cloning-to-produce-children' and 'cloning-for-biomedical-research', respectively). 30

The report's title suggests that human cloning will be evaluated in light of a conception, or
different conceptions, of 'human dignity'. This concept is widely invoked in human rights, Law
and secular arguments to legitimize government intervention in establishing limits to
biotechnology .

In an added foreword, Council chairman, Leon Kass, stated:
But the controversy surrounding human cloning and the widespread sense of disquiet and concern with
which the prospect has been received around the world, make it clear that cloning is not just another
reproductive technology, to be easily assimilated into ordinary life. Nearly all participants in the public
debate over human cloning appear to agree that the subject touches upon some of the most fundamental
questions regarding the nature of our humanity and the character of our society. 31

The National Bioethics Advisory Commission (NBAC),32 the predecessor of President George
W. Bush's President's Council, using the beneficence principle, concluded that the “creation of a

child” by somatic cell nuclear transfer is scientifically and ethically objectionable at this time.
NBAC recommended that the existing moratorium on attempts to create a child through cloning
be continued and that the president immediately ask for voluntary compliance by the private
sector. NBAC also recommended that federal legislation be enacted to prohibit anyone from
attempting, whether in research or clinical setting, to create a child through somatic cell nuclear
transfer cloning.33

In a different way, The President’s Council, with regard to cloning-to-produce-children, reviews
a very broad range of arguments for and against this procedure, but those that eventually carry
most weight are directly related with the Belmont Report guidelines:

1. the Council thinks that the right to procreate is not absolute but is limited
by considerations of the welfare of the child that is produced [justice];
2. there are reasons to believe that children produced by cloning will be harmed
in a variety of ways [beneficence]; and
3. whereas some of these harms may disappear if cloning techniques are
perfected, some are likely to persist and affect the future newborn quality
of life [respect for people, people with reduced autonomy should be
protected] .34

Cataloguing those arguments and correlating them with the Belmont Report guidelines, it is
possible to infer that the Belmont Report, as a landmark in Bioethics History, influenced the
Council’s arguments banning cloning for reproduction purposes unanimously.

Also, “the interests” or “welfare of the child” or “human dignity of the child” or compelling
governmental interests are central to the discussion of the cloning ethics of reproduction in the
Report.

35

The issue concerns with the interests and welfare of the child who may be born as a

result of the decisions that someone makes. Here the question to be addressed is what should we
do, or permit to be done, if we care about that child's interests?

Peter Berkowitz answered the question according to the Council’s discussion:

What united the council members in voting to ban such cloning altogether were concerns about the
consequences that flow from "the idea of designing and manufacturing our children." While
recognizing the claims of parents' freedom to choose and the claims of parents' happiness or
wellbeing, the council members concluded that cloning -to-produce-children "is not only unsafe
but also morally unacceptable." Cloning human children will of necessity involve using human
beings as "experimental guinea pigs for scientific research," requiring much trial and error;
experimentation that has already been performed with animals suggests that a huge percentage of
deformed fetuses and severely impaired viable babies would result. Moreover, cloning children
will encourage parents to see their children as a function of their deliberate choice and will, rather
than as independent beings arising as a gift from a man and a woman freely giving themselves to
each other in love. It will deprive the cloned children of the sense of a unique identity and
individuality. It will create treacherous family dynamics because a child that is cloned with the
cells from one of his or her parents will have a vivid biological tie to that parent (its genetic
double) and no genetic tie at all to the other. And through its endorsement in law of the design and
manufacture of children, the cloning of children may well put society at risk by coarsening our
sensibilities and inclining us to transfer even more terms and styles of thinking and ways of
judging drawn from production and commercial life into the realm of intimate relations. 36

Hence, the respect for people, Belmont’s expression to human dignity, constitute the core
discussion in the National and President Council. What is the reason for that? The answer is that
human dignity integrates Law and Bioethics in limiting biotechnology abuses.

Bioethics has been recognized to address fundamental questions: such as what should individuals
and society do, permit, tolerate or prohibit in biosciences, particularly affecting existing and
future human beings? In offering language of consistent criticism, bioethics also offers language
for legal explanation and justification to ban cloning to reproduction means.

5. Conclusion

Bypassing sexual reproduction should not be a legal option in the U.S. Although sexual
reproduction is considered an implied human right by the American Case Law System, this fact
is not enough to grant reproductive-human-cloning, an asexual form of reproduction, as an
implied human right doctrine. Once we grasp the importance of distinguishing sexual
reproduction from asexual reproduction, the implied human right doctrine can not be applied to
cloning-to-reproduce-children. The affirmative right to sexual reproduction constructed by the
Supreme Court connects marriage and procreation, and in doing so emphasizes only sexual
reproduction. The negative right of the reproduced, evidenced by contraceptive cases such as
Griswold v. Connecticut, can not be applied for cloning, because it is not a contraceptive method.

Furthermore, asexual reproduction doesn’t satisfy the requirement of the fourteenth amendment
(due process of law) for the protection of implied fundamental rights. Due process of law is a
balancing procedure that aims to protect individuals against state abuses. There is no abuse in
banning cloning as there is no abuse in avoiding incest. Bioethics guidelines, in both cases, are
disrespected. Bioethics can, and must, be used as a measure of a compelling governmental
interest in protecting human welfare.

On the other hand, the breach of bioethical guidelines can limit cloning-to-produce-children as
long as it measures a compelling public interest that must be addressed by a public policy to
protect human dignity. Thus, if Congress enacts a ban statute, it could not be challenged as
unconstitutional.

Human dignity is not a vague and obscure legal or bioethical concept. In truth, it is a way of
connecting Law and Bioethics to answer questions such as the relationship between the legal
protection of procreation and the Report of the President’s Council banning human cloning as a
reproductive option.

The Belmont Report has a “precedential effect”37 in the discussion of bioethics in the United
States. The rationale for having a “precedential effect” is related with the universal sense of
protecting human dignity (a fundamental right with a large scope) which urges that all medical
decisions are to be properly treated as a means to protect this dignity. Thus, it has influenced all
the Bioethics Comissions since 1978 (such as NBAC and the President’s Council). The essence
of the Report’s guidelines to protection of human dignity make it a source for past, present and
future problems in biotechnology use.

The Belmont Report Guidelines enlighten the arguments publicized through the Report of the
Presidents’Council Bioethics and other former Comissions (such as NBAC). It creates a rationale
of bioethics praxis that can be used for solving different problems without forgetting the
importance of human dignity concerns.

Law and Bioethics should be partners in developing public policies to deal with cloning. Law as
a Government tool must enforce decisions made in Bioethics Commissions such as the NBAC
and the President’s Council, because the Commissions’ discussions offer an array of principles to
help legislators and policy makers understand how to find compelling governmental interests.
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